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 WESTERN DISTRICT OF WASTNET5en ry

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

UNITED STAIES OF AMERICA No €99-1711C

Plamtlff

LV "
.

ARLINGTON VALLEY.LAND COMPANY,
INC (admimstered by Susah Stanley n her fo'rclal
capacity as bankruptcy trustée), MICKIE, -
JARVILL, an mdividual, RONALD NOBACH, an
1nd1v1dua1 ROBERT HILD, an idtvidyat, -
NOBACH-PACIFIC, a general paﬁnershlp,

and NOBACH-HILD, a general partnershlp,

Defendants

S

w
WHEREAS, the Plamntiff, the United S’sates of Amenca on behalf of the United States
Environmental Protection Agency (“EPA™), filed the Complamt herem agamnst Defendants Arlington
Valley Land Company, Inc (“AVLC”), Mickie Jarvill, anmdlwduai’ Renald Nobach, an individual,
Robert Hild, an individual, Nobach-Pacific, a general partnersh1p, ancL Nobach~H11d a general
partnership (collectively, "Defendants"), alleging that Defendants v1olated Sectlon 301(a) of the

Clean Water Act (“CWA™), 33U SC § 1311(a),
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WHEREAS, the Complaint alleges that Defendants violated CWA Section 301(a) by

A-discharging dredged or fill matenal and/or controlling and directing the discharge of dredged or fill
i Eﬁiemal into waters of the United States at a site located 1n Snohomish County near Arhington,

. Washmgton (the “Site”) and more fully described 1n the Complaint, without authorization by the

Umted S'tates Department of the Army (“the Corps™),

WHEREAS the Complaint seeks (1) to enjoin the discharge of pollutants into waters of the
Unlted Sta,tes n v’lolation of CWA Section 301(a), 33 U S C § 1311(a), (2) to require Defendants,
at their own expense and at the direction of EPA, to restore and/or mutigate the damages caused by
their unlawfuf actwlties and (3) to require Defendants to pay civil penalties as provided in33U S C
§ 1319(d), ﬂ Y

WHEREAS AVLC ﬁled a pet1t1on under Chapter 11 of the United States Bankruptcy Code

BT \‘..‘

on August 6, 1993 IR

WHEREAS, the Chapter 1 I proceedmg was converted on March 22, 1995 to a proceeding
under Chapter 7 of the Bankruptcy Code and a2 result, Ms Susan Stanley, Esq , was thereafter
appointed as the Trustee pursuant to the apphcable prOVlSlOnS of the United States Bankruptcy Code,

WHEREAS, Settling Defendants deny that they have engaged in any activities that violated
CWA Section 301(a), R

WHEREAS, this Consent Decree 1s mtendedto constitute a complete and final settlement
of the United States' claims under the CWR"?;E’[":f&i."a;l_-_.,L;:gﬁ'e-.:Complalnt regarding the Site against
Nobach-Hild, Ronald Nobach, Robert Hild, andNobach-Pamﬁc (partnerships and/or individuals
including Nobach or Hild are collectively referred toheremas“Nobach Hild,”) and Arlington Valley
Land Company, Inc (“AVLC"), R

WHEREAS, AVLC and Nobach Hild are co11‘Sélt_-_i{}§_1y--_jf§férre}_l__ to herem as “Setthng

Defendants,

20 0 1 0 40 3 O ]_ 6 9 U's .;EPAR;'I;AEN“;‘-OF {USTICE
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WHEREAS, the United States and Settling Defendants agree that settlement of this case 1s

“I"in the public interest and that entry of this Consent Decree 1s the most appropriate means of resolving

' th_ngmted States' claims under the CWA against Settling Defendants 1n this case, and

WHEREAS the Court finds that this Consent Decree 1s a reasonable and fair settlement of

the Umted Statés’ claims agamst Setting Defendants i this case, and that this Consent Decree

L'adgquatq_lyxg}jm_eets the public interest in accordance with the CWA and all other applicable federal

law; L L \

::"- THER_'EFORE before the taking of any testtmony upon the pleadings, without further
adjucllcatmn o.f‘ any. 1ssue ~0f fact or law, and upon consent of the parties hereto by their authonzed
representatwes, 1t 15 hereby ORDERED ADJUDGED and DECREED as follows

L. JURISDICTION AND VENUE

1 Thls; COU-I-‘I I;E;S Junsdlct-ion over the subject matter of these actions and over the
parties pursuant to 28 U S C §§ 1331 1345 and 1355, and Section 309(b) of the CWA,33US C
§ 1319(b) ) .

2 Venue 1s proper n the Western Dlsmct of Washington pursuant to CWA Section
309(b), 33 U S C § 1319(b), and 28 U‘ S c §§ 1391(b) and (c), because the Defendants conduct
business in this Distnict, the subject pr"é'perty 1S located in this District, and the causes of action
alleged herein arose 1n this District _ _-

3 The United States asserts that the Complamt states claims upon which relief can be

granted pursuant to Sections 301, 309 and 404 ofthe CWA, 33 USC §§ 1311, 1319 and 1344
I APPLICABELITY

4 The obligations of this Consent Decree s']?iall apply to and be binding upon Settling
Defendants, their officers, directors, agents, employees and Servants and their successors and
assigns, any subsequent purchaser of any of the parcels of real propert‘y 1d.ent1ﬁed in Appendix B,
and any person, firm, association or corporation who 1s, or will be, actlng m Cﬁncert or participation
with any of the Setthing Defendants whether or not such person has noj;;‘ce-qfxyh,hs__g:on:sent Decree
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«All persons and entities referred to in the preceding sentence shall be known as “Persons Bound” by

d *;thrs Consent Decree  As set forth in Paragraph 18, this Consent Decree shall be recorded, and the

obilganons in this Consent Decree pertaining to each individual parcel of real property identified in

: ’.'Appendlx B remain 1n force after ownership of these parcels 1s transferred by AVLC  These

B

:jobhgatl.ons are’ bmdmg upon any person who acquires any parcel of real property 1dentified 1n

"Appendrx B Hewever a purchaser who acquires one or more of the parcels of real property

1dent1ﬁed th Appenthx B assumes only those obligations that pertain to the particular parcel(s) that
the purehaser acquires In any action to enforce this Consent Decree, Persons Bound shall not raise
asa defense"the fa_r_glure og any Qf its officers, directors, agents, employees, successors or assigns or
any person, ﬁrm -er-rcé'r'pi;ranan ;fctmg in concert or partictpation with Persons Bound to take any
actions necessa;y tQ: cornp‘ly wrth the provisions of this Consent Decree
5 The transfer onWnershlp ar other mterest in the lands described in Appendix B shall
not alter or relieve Se'cthrr‘c_gl _De_fendzrrrts of thelr obligation to comply with all of the terms of this
Consent Decree At least ﬁﬁeen(ls) daysrpndr'"'tq the transfer of ownershup or other interest in the
lands described in Appendix B, the party'rr;akrﬁg sule'h transfer shall provide written notice and a true
copy of this Consent Decree to its successors in 1nterest 1in such lands and shall simultaneously notify
EPA and the United States Department ofJustrce at the addresses specified 1n Section IX below that
such notice has been given Asa condmon to any suc-h transfer the Settling Defendant making the
transfer shall reserve all nghts necessary to comply w1th the terms of thts Consent Decree
i SCOPE OF CONSENT QECRE
6 This Consent Decree shall constitute 3 coxpp__l_,eté a_1r_1d final settlement of all civil
claims for mjunctive relief and civil penalties alleg.e&'::;lr_r__.tﬁé:;cgrrrblelnt against the Settling
Defendants concerning the Site E _ A
7 Except as 1n accordance with this Consent Decree,kPersons Bound are enjoined from
discharging any pollutant into waters of the Umited States, unless sﬂch dISCharge cdrnplres with the
provisions of the CWA and 1ts implementing regulations Y |
200104030169 ’ iﬁ?fﬁﬂi’ﬁiiﬁﬁi
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8 Except as discussed in Paragraph 25, below, this Consent Decree 1s not and shall not

-i~be nterpreted to be a permut or modification of any existing permit 1ssued pursuant to Sections 402
of_';404 of the CWA,33 U S C §§ 1342 or 1344, or any other law Except as otherwise provided in

. "thm*'@onsent Decree, nothing shall limnit the ability of the Corps to 1ssue, modify, suspend, revoke

e

dr de’ny any 1ndw1dual permit or any nationwide or regional general permit, nor shall this Consent

) Decree 11m1t the EPA s ability to exercise its authority pursuant to Section 404(c) of the CWA, 33

U S € § 1344(0)

_9 Exce;;t es expressly provided heren, this Consent Decree in no way affects orrelieves
Settling Det?endants of thelr respons1b111ty to comply with any applicable federal, state, or local law,
regulation or perrmt

10 Thls Consent Decree in no way affects the rights of the United States as against any
person not a party to thls Coneent Decree

11 Except as; expressly provu:{ed herein, the United States reserves any and all legal and
equitable remedies avallable to enforce the pICfVlSlOIlS of this Consent Decree and applicable law

12 Nothing in th1s Cons_ent— De_eree-.ishal;l constitute an admission of fact or law by any
party | L

13 The parties antlmpate that the bankmptcy estate of AVLC will be closed when there
1s no further property to administer Closmg of the bankruptcy estate will result in a discharge of
the Trustee of her duties under this Consent Decree and any duty or performance required of the
Trustee under this Consent Decree willend At such f.lme all such duties of the Trustee shall by then
have been assumed by other persons as set forth 1n Pa;ragraphs 4 and 18 of this Consent Decree

IV SPECIFIC PROVISIONfS
RESTORATION AND MITIGATION

14 Settling Defendants Nobach Hild shall perforrn restdrauon and rmtlgatlon projects
under the terms and conditions stated 1n the Work Plan in Appendlx A attached fo this Consent
Decree (“Work Plan™) All work called for in the Work Plan shalk be eemp}eted by Settling

U, DE?XRTE&ENTBF'JUST*CE
200 1040 30 169 c/oNOAA/DamaeAssessment
7600 Sand omt Wiy, NE

"Seawtle, WA, OR1+5-0070
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_.f)efendants Nobach Hild no later than twelve (12) months after entry of this Consent Decree  All
i materlal removed from the Site pursuant to the restoration and mitigation projects described in the
] Werk Plan shall be the property of Nobach-Hild Upon completion of the work called for in the
; f.-W orlf Pllan, Settling Defendants Nobach Hild shall notify EPA and the Corps in wnting of such

='c';)-mfallleti;on ~EPA and the Corps shall then inspect the work, and if they concur that the work 1s
complete the}f shall conflrm in writing to Nobach Hild that the work 1s complete
L 15 _ By entenng into this Decree, AVLC agrees to permit Nobach-Hild access to 1ts
proper’cy that 18 the subject of this Decree to conduct all work described 1n the Work Plan AVLC
further agreés to hold Nobach Hlld harmless for any damage resulting from any activity Nobach-Hild
undertakes to comply w1th the Work Plan
16 T};e partles eStlmate that the work required by the Work Plan can be completed in two
days In addition to the onSIte—Constructlon Inspector discussed 1n the Work Plan in Appendix A,
a representative of the Uﬂlted States Army Corps of Engineers (“Corps Representative™) will also
be continuously present at th;:..-Slte whﬂqﬂcenstr__uchon activities pursuant to the Work Plan are
ongoing to momtor those constructwn"ﬁéwrtfés li?he Corps Representative will be authorized to
approve all activities undertaken pursuant 10 the Work Plan Approval of activities by the Corps
consistent with the Work Plan and fulfill Nobach—Hlld s obhganons under thus Decree If the work
required 1 the Work Plan takes more than __.1WQ_ ~days’ _Ework to complete, then the Corps
Representative has no obligation to be present attheSxIe afbcrthe second day, but may be present

S

at his or her discretion

17 Afterentry of thus Consent Decree, except'ﬁl corﬂph&nce w1th the Work Plan, Settling
Defendants shall not mow, cut, clear, cultivate, dredge, excavate,, fa.rm ﬁll dewater drain, develop,
re-contour, use heavy equipment upon, or build structures of any sxze upon Lots 8,9,10,o0r 11
1dentified 1n Appendix B or the “Creek Preservation” portion of Lot T2 1deni1ﬁ_ed m Appendix B,
provided, however, that 1f some portion of the part of Lot 8 described i Parag‘raph 22 1s determlned

20 0 1 0 40 3 0 109 U "Sx DEP.!AR:F&EN{.O?"JUS'TTCE
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thie approval of the Unuted States, free and clear of all liens, judgments and taxes The resulting
4 it:leed(s) shall be filed with the appropriate land records office no later than ten (10) days after
1 such transfer AVLC shall submit to the United States for 1ts approval the name of the

: ‘:eo'n'é'ei'Va_non group to which these parcels are proposed to be transferred by the later of (1) 180

days*'afte;r the -Effectwe Date of this Consent Decree, or (2) 30 days after EPA and the Corps
conﬁrm m writrng pursuant to Paragraph 14, that the work called for in the Work Plan 1s
comﬁlete T ransfer of ’r:hese parcels shall be accomplished within thirty (30) days of approval by
the Urnted States of the proposed conservation group If, at the time of the transfers described in
this paragraph -AVLC 1s 110 longer the owner of one or more of these parcels of land, then, as
contemplated by Paragraphsfl and 18, the obligations in this paragraph shall be carried out by the
current owner of any such parcels no longer owned by AVLC
20 In conjnnctton w1th the transfer of fee title to the parcels of land referenced in
Paragraph 19, AVLC (or the current owner of these parcels of land) shall place conservation
easements, restrictive covenants and/or any other restrictions or limitations on those parcels of
land as shall be specified by the United States after;the entry of this Consent Decree AVLC
shall ensure that all surveys, ﬁhng::e- and Iothér.-actr’ons or costs necessary to effectuate the transfer
of land 1n Paragraph 19 and the placeme'n't of these easements covenants, or other restrictions or
limitations are performed, and AVLC shall bear all costs assocrated with these actions The
restrictive covenants and conservation easements are for the [purpose of preserving the parcels of
land referenced in Paragraph 19 1n an undeveloped and undrsturbed state  AVLC agrees not to
modify the restrictive covenants and conservation easements m any way without the written
consent of the Unuted States % o
21 The transfer of title and any easements, restnctlons,a'_nd ltimttatlons referenced m
Paragraphs 19 and 20 shall be subject to the 20-foot easement for aeé'és'é aofhss Lots 9, 10, and
the 100-foot buffer of Lot 8 indicated on the map in Appendix B In the event that the remaining
portion of Lot 8 1s determined not to be a wetland pursuant to Paragraph 22 then the 20 foot
200104030169 g S;Eﬁ?é‘ﬁ%ﬂfg?i;‘s‘iiﬂfi
7660 Samt Pont Way, NE

- Seattle, W4-§8115-0070
Consent Decree : (206) 526-6607
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..r-rlot to be a wetland pursuant to Paragraph 22, then this paragraph will no longer apply to that portion
ag of Lot 8 and to the easement on Lots 9 and 10 that allows access to that portionof Lot 8 The actual
“bqundarles of the Creek Preservation portion of Lot 12 shall be marked on the ground with iron
' .'-'stakes . These boundanes shall correspond as closely as possible to the Creek Preservation

i:_1?9unda{.r_re.s_,mch‘e:;rted on the map 1n Appendix B

PRESERVATION

o 18 TO e’nSure that all parcels of land 1dentified as Lots 8, 9, 10, and 11 in Appendix
B, and the “Creek Preservatlon portion of Lot 12 1dentified in Appendix B, remain undisturbed
after entry of thls Consen.t Decree and completion of the Work Plan, Settling Defendants shall,
within thirty (3 O) days of entry of this Consent Decree, record a certified copy of this Consent
Decree with the Recorder of Deeds Office, in Snohormush County, Washington Proof of
recording shall be sent to EPA—, ‘the Corps, and the United States Department of Justice at the
addresses specified m Pai‘agraph 43 Thereafter each deed, title, or other mstrument conveying
an interest 1n any property 1dent—1ﬁed 1n Appendlx B shall contain a notice stating that (1) the
property 1s subject to this Consent Decree and references the recorded location of the Consent
Decree and (2) the property 1s or rn‘ay be subject to other restrictions under this Consent Decree,
Paragraph 20 Notice of all such conveya.nces shall be sent to EPA, the Corps, and the Unmited
States Department of Justice at the addresses spemﬁed iy Paragraph 43

19 Following completion of work calied for m the Work Plan, AVLC shall transfer
ownership of the following parcels of land 1dent1ﬁed m the map 1n Appendrx B Lots 9, 10, and
that divides Lot 8 roughly 1n half, together with a 100 foot buffer te the west of that ine The
new boundary line between the portion of Lot 8 that 1s transferred lnte presérvatron status and the
portion of Lot 8§ retained by AVLC shall be located 100 feet west of the hne mdrcaied on the map
in Appendix B Fee title to these parcels shall be transferred to a conservatlon group, subject to

200104030169 . ;';Ep;;;}t;mgt
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_-e-’asement may be used to provide access across Lots 9, 10, and the 100-foot buffer of Lot 8, to
the remaining portton of Lot 8 In the event that the remaimng portion of Lot 8 1s determined to
d bei..il wetland pursuant to Paragraph 22, then the 20-foot easement shall be removed from Lots 9,
- IOanthe 100-foot buffer of Lot 8, and any easements, restrictions, and limitations referenced
='1dP—aéagiiaph--Q'O"shall be applied to the portions of Lots 9, 10, and the 100-foot buffer of Lot 8

“'f‘ormerly s.ubﬁet to the 20-foot easement

o 22 Fwe (5) ‘years after entry of this Consent Decree, AVLC and the United States will
rev1ew whether any part of the portion of Lot 8 not transferred pursuant to Paragraphs 19 and 20
15 a wetland If an_y -portfon of Lot 8 not transferred pursuant to Paragraphs 19 and 20 1sa
wetland as deﬁned by the Cm‘ps 1987 Wetlands Delineation Manual, then that portion of Lot 8,
or, at AVLC’s dlscretlon all of the remainng portion of Lot 8, will be transferred to the same
party under the same eondltloﬁs set forth 4n Paragraphs 19 and 20 If the United States and
AVLC disagree about thg-;2 referenced wetland determination, then any dispute will be resolved
pursuant to the Dispute Resolutlon procedures i, Sectlon VI

23 Upon the bankruptcy eState of AVLC ceasing as an active case, or upon other

termnation of the official duties of Susan Stanley as Trustee of AVLC, Ms Susan Stanley shall

NOTICE AND PERMITS FOR ACTIVITIES IN THE NORTHERN LOTS OF AVLC’S
PROPERTY ‘

24 AVLC and the Corps have also 1dent1fied the we{lands in Lots 13, 16, 17, 18, 19,
and 20, shown on the map 1n Appendix B AVLC hereby eovenants to give notice to the Corps
cultivating, dredging, excavating, farming, filling, dewatermg, er drammg) in the 1dentified
wetlands as well as lands withun fifty (50) feet of the creek in Lots 13 16 17 18 19, and 20, as
shown on the map 1n Appendix B No notice to the Corps or EPA and no permn‘. from the Corps

under Clean Water Act section 404, shall be required for activities in Lots 13 1.6 17' 18 19, and

e

200 1040 30 169 U'S'DEPAR"IMENTOFJUST{QE
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20, shown on the map in Appendix B, that are outside of the wetland boundaries shown for those

|- Lots and not within 50 feet of the creek on those lots

25 The parties acknowledge that Nationwide Permit 32, 61 Fed Reg 65,913 (Dec

' ’.'-'13 1996) authonzes any dredged or fill material that was placed on or before the Effective Date
:jof thls Consen’t Decree on Lot 12 to remain 1n place, subject to the conditions provided 1n

"Nahonmde qumu ?22 and this Consent Decree The parties further agree that Nationwide Permut

32 authormes the di.scharge of dredged or fill material insofar as such discharge 1s necessary to
comp}ete the work requlred to be performed pursuant to this Consent Decree  Any such
dlscharge -of’ d.redg,ed or ﬂll rnatenal necessary for work required by this Consent Decree shall be

subject to the condltlons of Natlonw1de Permut 32 and this Consent Decree

'\

-\.......--'

I A ACCESS

26 Settlm,g Defendants shall ailow EPA and the Corps, upon prior notification, and at
reasonable times with préper ldennﬁeatlon to enter onto any property owned by Settling
Defendants covered by this Consent Decree for’ purposes of momtoring and determining
compliance with the terms and condmons of thlS Caonsent Decree

Ny NOTICES

27 Within 15 days after the deadhne for completmg any requirement of Paragraphs
14, 18, 19, or 20 of this Consent Decree, S_ettlmg D_efeggi_gnts shall provide the Unuted States with
written notice, at the addresses specified in SectlenIXOf this Consent Decree, of whether or not
that task has been completed / _1: -- )

28 If the required task has been complete&"iz.;le-‘ﬁe;;ce'-ehali specify the date when 1t

was completed, and explain the reasons for any delay 1n complenfm beyond the scheduled time

for such completion required by the Consent Decree

VI DISPUTE RESOLUTION

29 Any dispute that arises with respect to the rneamng or retmuernent& of this

Consent Decree shall be, 1n the first instance, the subject of negotlatlons among the partles to this

‘e e
20 0 10 40 3 0 io 9 U s:DEJ_?ARTMENIOFJUST"{c-E
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_-.f-(-‘jonsent Decree affected by the dispute to attempt to resolve such dispute The period for
“negotiations shall not extend beyond thirty (30) days beginning with written notice by one party
) “t.;)i;'the other affected party or parties that a dispute exists, unless agreed to 1n writing by those

: ’.'-'I.:;é.i"'t'iés- Followmg the 30-day negotiation period, 1f the affected parties are unable to agree upon
:jthe meanmg of the requirements of this Consent Decree, any affected party may petition the

"Cou;t for reseiumon of the dispute The petition shall set forth the nature of the dispute and a

prt}pbsal for 1ts re,SOTutlon Any other affected party shall have thirty (30) days to respond to the
petltlon and propo-se an alternate resolution In resolving any such dispute, the controlling
standard shal]_ be thch af the partles proposals most appropriately fulfills the terms, conditions,
requ1rements a.nd ebjechve’s of this Consent Decree and the CWA

30 HThe fi lmg oﬁa petltlon asking the Court to resolve a dispute shall not extend or
postpone any obllgatwn Q£ Setﬂmg Defendants under this Consent Decree, except as provided m

Paragraph 39 below regardlng payment of stipulated penalties

o FORCE MAJEURE

31 Settling Defendants shaII p@rform t}ae actions required under this Decree within
the time limits set forth or approved hereln unless the performance 1s prevented or delayed solely
event arising from causes beyond the control-of-Settlmg Defendants including thetr employees,
agents, consultants and contractors, which could not be- @vercome by due diligence and which
delays or prevents the performance of an action requlred by thlS Consent Decree within the
specified ime period A Force Majeure event does not mciud.e 1nter alia, increased costs of
performance, changed economic circumstances, changed labor reiatlons normal precipitation or
normal climate events, changed circumstances arising out Of the salé lease or other transfer or
conveyance of title or ownership or possession of asite A fall-l:l_rje Fg-obt_z_;m federal, state or local
permits does not constitute a Force Majeure event unless Seul1ng:j'bef§ﬁa.é:;fcs-kll-gﬂge diligently
taken all necessary steps to obtan such permuts in a timely manner  _ .
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32 If Settling Defendants believe that a Force Majeure event has affected Settling

;.‘Defendants' ability to perform any action required under this Consent Decree, Settling

Deffendants shall notify the United States in writing within seven (7) calendar days of the event at

d :-tﬁé:étidr,esses listed in Section IX  Such notice shall include a discussion of the following

~""A. whataction has been affected,

- . B v, the spectfic cause(s) of the delay,

L
LR S

C_f-: the length or estimated duration of the delay, and
’ D any measures taken or planned by the Settling Defendants to prevent or
rn1n1m1ze'théllld'eih)t.a-rtd iétgschedt_lle for the implementation of such measures Settling Defendants

may also proiwde-to thé"Unl'té'ti States any additional information that they deem appropriate to

'\

—————T

support their concluSmn that g Force Majeure event has affected their ability to perform an action

e k

required under this Consent Deeree .

33 [f the Umted States determmes that the conditions constitute a Force Majeure
event, then the deadline for the affeeted actten shall be extended by the amount of tiume of the
delay caused by the Force Ma]eure event Setthng ‘Defendants shall coordinate with EPA to

determine when to begin or resume the operatlons that had been affected by any Force Majeure

event
34 If the parties are unable to agree whether the conditions constitute a Force
Majeure event, or whether the length of tlme for ﬁllﬁlhng the provision of the Consent Decree at

1ssue should be extended, any party may seek a re§01ut;_ph .Qf the:dlspute under the procedures 1n

T,

Section VI of this Consent Decree

35 Settling Defendants shall bear the burden of pr()vmg (1) that the noncompliance at
1ssue was caused by circumstances entirely beyond the control of Setthng -Defendants and any
entity controlled by Settling Defendants, mcluding their contractors and consultants (2) that

Settling Defendants or any entity controlled by Settling Defendants could n@t have foreseen and

e
K

S
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i .
I __p-fevented such noncompliance, and (3) the number of days of noncomphance that were caused
2 ';_t;gy such circumstances
3 : 36 If Settling Defendants Nobach Hild are unable to obtain federal, state or local
4 '_LpF:rmus requrred to perform their obligations under this Consent Decree, and if the nabihity to
5 obtam such permrts constitutes a Force Majeure event, then the United States shall have the
6 “f‘olTowmg rrghts i the needed permits have not been obtained within six (6) months of receipt of
7 the ﬂoti_oe-r’eq_t_trr_e_:d__rq 'Pa__ragraph 32, then the United States may, n 1ts discretion, assert against
8 || Settling. De.’t'en'dents"Nobach Hild, in this action or in a new action, the claims that are set forth 1in
O 1 the Complamt ﬁled. wrth t.hls Consent Decree In such event, any and all covenants and releases
10 ji of hability made m thls Consent Decree by the United States to Settling Defendants Nobach Hild
11 || shall be null and vmd Furthermore 1 such event, Settling Defendants Nobach Hild shall not
12 [| assert any defense based on, St&tute of hrmtatrons laches, or any other defense asserting that the
13 || United States’ clalms aré: untlmely In the event that the United States exercises its rights under
14 || this paragraph to assert clalms aga.mst Settlrng Defendants Nobach Hild, any and all covenants
15 |t and releases of liability made in thls Ctmsent Decree by Settling Defendants Nobach Hild to the
16 {| United States shall be null and vord 3 c
17 VIII 'I'IPL}LATED 'PENALTIE
18 37 After the entry of this Consent Decree, 1f any Settling Defendant(s) responsible for
19 || fulfilhing any requirement of this Consent Decree (1ncludmg Appendices A and B) fails to tumely
20 || do so, then the responstbie Setthing Defendant(s) shall pay a strpulated penalty to the United
21 |t States Unless reduced by the United States at its dlSCl‘Cthﬂ or redt;ced by the Court upon
22 || motion as discussed below, the amount of such penalty shali be as follows
23 A For Day 1 up to and including $200 00 per day
Day 30 of non-compliance LT
24 T
B For Day 31 up to and including $400 _@0' per'ﬂay"""
25 Day 60 of non-comphance T e
26 C  ForDay61 and beyond $600 00 per Eda"yr_"
of non-complhance
27 Sy
200 1040 30 ]_69 USDEPARNEN‘I‘OFJ‘USTTC.E
28 c/o- "IOAA/B&ITIﬂ'I_gC Assegsmient
- 7660 Sand Point Way, NE
Seatile, WAIBHS5-0070
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_,S-iich payments shall be made without demand by the United States on or before the last day of
. ﬁf.,he month following the month in which the stipulated penalty accrued Any stipulated penalties
:thaf are required to be paid pursuant to this paragraph shall be payable only by the Settling

: '.‘Detendant that fails to tumely perform the obligation(s) that give(s) rise to the stipulated

penalnes Ne’ Setthng Defendant shall be liable for payment of stipulated penalues incurred by

uanother Setﬂmg Defendant

38 -. Any dlsputes concerming the amount of stipulated penalties, or the underlying
v101atlon thal gwes rlse to the stipulated penalties, that cannot be resolved by the parties pursuant
to the Dlspute Resolunon prov151ons in Section VI and/or the Force Majeure provisions in
Section VII shall be: resolvedxl}porn petition to this Court as provided in Paragraph 29

39 {"he ﬁhng of ¥ petmon requesting that the Court resolve a dispute shall stay
Settling Defendants obllganon to pay any. stlpulated penalties with respect to the disputed matter
pending resolution of the dlspute Notwuhstandlng the stay of payment, stipulated penalties shall
continue to accrue from the’ first day of any faﬂwze or refusal to comply with any term or
condition of this Consent Decree In the event that Setthng Defendants do not prevail on the
disputed 1ssue, stipulated penalnes“s.}_lall--be- pald.by Settling Defendants as provided 1n this
Section e . . .

40 To the extent that Settling Defendants demonstrate to the Court that a delay or
other non-comphance was due to a Force MaJeure event (as defined 1n Paragraph 31 above) or
otherwise prevail on the disputed 1ssue, the Court,__shall-j_exepse ti}e stipulated penalties for that

. .‘.

delay or non-compliance

41 In the event that a stipulated penaity payrnent 1S apphcable and not made on time,
interest will be charged m accordance with the statutory Judgment mtereSt rate provided for in 28
USC §1961 The interest shall be computed daily from the hme the payment 1s due until the

date the payment 15 made The interest shall also be compounded annually

2’00 104030 169 U'S .DEPARTMENT OF JUSTIGE

c/o NOAA!Damage Assessment

7.600 Sand Point Way, NE

™ Seatile, WA 581-15-0070
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42 Setthing Defendants shall make any payment of a stipulated penalty by FedWire

“ifElectronic Funds Transfer ("EFT" or wire transfer) to the U S Department of Justice account 1n

acgordance with current electronic funds transfer procedures, referencing U S A O file number

: ’.'-"1-996“-'VQ2454, EPA Region X and the DOJ case number 90-5-1-4-402 Payment shall be made
::1}-1- acéonéla.nce-‘Wﬂh wstructions provided to the Settling Defendants by the Financial Litigation

'Umt of the Umted States Attorney’s Office for the Western District of Washington Any

payments recelved by the Department of Justice after 4 00 P M (Eastern Time) will be credited
on the next busmess day Further, upon payment of any stipulated penalties, Settling Defendants

shall prov1de wntt__gn. r;otlice, at the addresses specified 1n Section [X of this Decree
. fen w % IX ADDRESSES

.

43 All notlces’ a.nd commumcatlons required under this Consent Decree shall be
made to the parties through each of the fellowmg persons and addresses
A TOEPA EPA T

(D Deborah Hllsman 3
Assstant Regional Counsel,
United States. Enqunrnentai Protection Agency
Region 10~ .7 7
1200 Sixth Averiue.-™ .-
Seattle, WA 98101 ,
(2) Lee Danaker : '
Aquatic Resources Umt Manager
United States Env1romn§:ntai Protectmn Agency
Region 10 L T
1200 Sixth Avenue
Seattle, WA 98101

B TO THE UNITED STATES DEPART_M."'EE_ TOF 'j:USTICE
Letiia J Grnishaw, Chief %
Environmental Defense Section
U S Department of Justice

P O Box 23986
Washington, D C  20026-3986

200104030169 e
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C TO THE CORPS

Chnis McAuliffe
Wetlands Biologist
United States Army

Corps of Engineers, Seattle Iistrict
4735 East Marginal Way South
Seattle, WA 98124

P IOSEIIINGDEFENDANTS

Nobach & Hild
“P.O Box 58518

“Renton, WA 98058

“Samuel W Plauche, Esquire
- BUCK & GORDON

1902 Waterfront Place

1011 Western Avenue

.....':‘-__,.Seattle WA 98104-1097

- "'_Susan. Stanley
U S Baﬁkruptcy Trustee

‘P 'O-Box-562-

Mercc:r Tland, WA 98040

Brucé. Thurston Esqutre
18835 S B 42 Street, Space 9
Issaquah, WA 98027 :

E TO THE SECUREB CREDITORS IN THE AVLC BANKRUPTCY MATTER

Paul Carpenter, E’squlre

ANDERSON HUNTER TAW .FIRM P S

2707 Colby Avenue, Sutte 1001 §
P O Box 5397 e
Everett, WA 98206

X COSTS OF SUIT

44 Each party to thus Consent Decree shall bear 1ts cjwn costs and attorney’s fees 1n

violated the terms or conditions of this Consent Decree, Se?:thng Defendants shall be liable for

any costs or attorney’s fees incurred by the United States 1n any act1or1 agamst Setthng

Defendants for noncompliance with or enforcement of this Consent Decree

200104030169
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XI PUBLIC COMMENT

45 The parties acknowledge that after the lodging and before the entry of this

3 Coilsent Decree, final approval by the United States 1s subject to the requirements of 28 CF R

§ 50 7 whlch provides for public notice and comment The United States reserves the nght to
mthhold of. wﬂfrdraw 1ts consent to the entry of this Consent Decree 1f the comments received
dxsclose facts whlch lead the United States to conclude that the proposed judgment 1s
1nappropnate 1mproper or mnadequate The Setthng Defendants agree to entry of this Consent
Decree w1thout further consent

XII CONTINUING JURISDICTION OF THE COURT

46 Thls Court sha‘ll retaln jurisdiction over this action 1 order to enforce or modify

“-\.......- -

the Consent Decree cons1stent W1th applicable law or to resolve all disputes ansing hereunder as
may be necessary or app.ronn‘e{e for constructlon or execution of this Consent Decree, and to
resolve the United States. clalms agamst Defendant Mickie Jarvill During the pendency of the
Consent Decree, any party to the Consent Decree rnay apply to the Court for any relief necessary
to construe and effectuate the Consenf Dec,ree '
S, i MODIFICATION

47 Upon its entry by the Cdiirt thxs Consent Decree shall have the force and effect of
a final judgment as to the United States ar.td Sei:tlmg Defendants Any modification of this
Consent Decree shall be in writing, and shall not take effect unless signed by both the United
States and the Settling Defendants and approved by the Court
IT IS SO ORDERED 4,} / o s Q

Dated and entered this day of p }996

\ C

ted States District Jud,ée -

e
K

S
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_ @N BEHALF OF THE UNITED STATES

[-L.OIS J SCHIFFER
~Agsistant Attorney General

Environment and Natural Resources Division

i 6““"
.-

'Envuonmental

éﬁe Sectio
U-S Departinent of Justice

c/0.NOAA/Damagé Assessment
7600 Sand Point Way; NE
Seattla, 981_ 15

FOR TI—IE UNIT D STATES ENVIRONMENTAL

Steve A Hedhah R
Assistant Ad mstrater for

Enforcement4nd Compliance Assurance
U S Environmental ProtEc‘tlon Agency
401 M Street, S W .
Washington D C 20460

FOR THE UNITED STATES ARMY
CORPS OF ENGINEERS

<

Dated /O Z’fi |99

Jimes M Rugsby )
C%ll.‘onel, Uniated States Army \

Corps of Engineers
District Engineer, Seattle District
4735 East Marginal Way South
Seattle, WA 98124 .f':

ﬂLﬂtﬁ{ {fffﬁméiéOJﬁﬁ

002 Waterfront Place
1011 Western Avenue
Seattle, WA 98104-1097
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"FOR SETTLING DEFENDANT Arlington Valley Land Corporation

‘/’f't/ﬁ"f Dated {/’:\E’(J - f§\

. .

-

Susah Stanley-- T)
United States Bankruptcy Tustee

--fof Aflington Vailey Land Corporation

P.O Bex 62
Mqrcer Island WA 98040

ST
Bruce ‘E‘Hursh’on%squ@_,-* R
18835 S E 42™ Street, Space 9
Issaquah, WA 98027‘ e

RECT N -
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- Arlington Valley Land Company
.77 ...-Wetland Compensation Plan

Prepared for:

-------- .. . Buck & Gordon
ST A Waterfront Place
= o 101) Western Avenue, Suite 902
v Seatle, Washington 98104

o Prepared by-

Shda_i,rc":;m'a A'Essqcictes, Inc.
101~ Yeslet ‘Way, Suite 400
Secﬁ{ef,"'_\_a_‘.\/'c'isb_mg_t?p 28104
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PURPOSE

' .The purpose of this plan 1s to describe construction methods for the construction of a depressional
area of potentlal wetland habitat as compensation for previous disturbance of onsite wetlands.

LOCATION

The consu‘ucuon sne 18, 51tuated along the north and south sides of 191st Street NE, n the town of
Arlington; Snohormsb County Washmoton (Section 14, T13N, R5E, W M.).

GOALS A,ND OBJECTI'VES

The overall croal of thlS plan is to construct a depressional open area adjacent to existing wetlands,
hydroseed the excavated area and to replace into the excavated area designated native trees salvaged
from the excavatioti aréa Sa]vaged trees shall include red alder (Alnus rubra), black cottonwood
(Populus balsamifera ssp. mchocarpq) zmd willow species (Salux spp ) that have previously been
identified Following’ replaccmeﬂt of: the salvaged trees the excavation area will be hydroseeded.
No addiuonal plantings are tp deewr wxr.hm the existing wetland areas

The mutigation goals will be accomphshed by achxevmc the following objectives

1 Excavate the rmutigation a.rea "0 a depth s)f 1 foot above the subsurface gravel layer while
maintaining the recommended sLope

2 Excavate fill matenal from exlsnno wetland ar’éas

3 Remove designated red aider, black eottoﬂwood and w1llow from the excavation area and
replace after excavanon. .

GENERAL DESCRIPTION OF CONSTRUCTION AGTIVITY

An onsite Construction Inspector will monitor constmcnon achvxtles The Construction Inspector
will be either a wetland biclogist or landscape architect. :

The construction acuvity will consist of removal of all vegetamﬂn Withln the clearing limuts,
identified as Area A on the attached map, prior to excavation of thie dcpressanal area.

The construction zone is to be excavated to a depth of 1 foot above an dennﬁed subsurface gravel
layer A backhoe will be used to locate the gravel layer and. cstabhsh the _actual depth of
excavanon Once the elevaton has been established, the backhde _Qpe_rafor wﬂ__l excavate the
matenal within reach of the backhoe arm while maintaining the desired slope, then repeat the
process I a systematic manner until the excavation 1s complete while. ma,mtammg the desired
slope

GRADING AND CONSTRUCTION SEQUENCE

e
r

a Prommently mark the cleanng limuts between the excavated area and the undlsturbcd

wetland, protection, and buffer areas Marking of the clearing himits will be- pcrfonned______‘_,_ .

by the Construction Inspector prior to initiating construction activities. N ST

200104030169
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T:x Remove flagged red alder, black cottonwood and willow trees and their soil with a
" .~ backhoe

____.‘f_:_':.'.r--fdenufy an area at least 30 feet away from the exisung and created wetland for
Tt _-stockpﬂmc of excavated matenals.

::--.,_&""'Careﬁ.tlly clear the construction area (Area A) of all vegetation.

e =;'Excavate the arca_ xdennﬁed as Area A to a depth of | foot above the subsurface gravel
'layer prov1dmv & slope of not greater than 51 (5 feet honzontal for every 1 foot
vemcal) .

Excavatmn will begm along the east edge of Wetland C and east edge of the west
berrn, then. coniunue north to 191st Street NE while maintaiming the desued slope
The 191sf StreetNE COmdor in the vicinty of the mitigation area, will be removed
as part of thls. rnmoauon

Excavation t tn, the area north of 191st Street Northeast will begin along the edge of
Wetland B and, contmu&westward 0a distance of approximately 60 feet east of the
Uulity Easement - :

f Carefully place excavared red a.lder bl&c‘k cottonwood, and willows mto the
construction area. .

g Remove existing stockpiled fill frdih Wéiiaﬁii B

SPECIFICATIONS FOR TREE REPLACEMENT AND SEEDING -

LA Tree Replacement

Following excavation activities, salvaged trees prevmusly rcmoved will be replaced in the
excavauon using a backhoe Every reasonable effort will’ be- made tm ensure soil remains around
tree r00ls to maximize opportunity for survival id e

Seed mux for seeding of the construction area will bé" of the fc:l]ovwncr composition,

proportion, and quahty R
Kind and Varety of Seed 1n Mixture % by Weigh Mlmmum %r Purc Live Seed
Agrosus stolonifera creeping bentgrass 30 w80 L
Alopecurus aequilis short-awn foxtail 30 80 o
Alopecurus geniculatus  water foxtail 30 S 80
Festuca rubra native red fescue 10 s 8Q.
TOTAL 100 0%

200104030169
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If hydroseedm , seed mux as indicated on drawing, wood cellulose fiber from Douglas Fir or

.Wesrem Hemlock dyed to facilitate placement, and I,mn—toxxc brodegradable tackifier such as J-
TAC or approved equal shall be used

'If--broadcast-seedmg, seed mux as indicated shall be used.

For l’rydréseedmg 3 pounds seed mux and 30 pounds of mulch shall be applied per 1000 square
feet. “For $lopes-gver 30%; mulch shall be increased to 60 pounds and | pound of tackifier shall be
used per-t; OOO Square *fecr. of area. No fertihizer shall be included 1n the seed mux.

¢
.
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